
IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

SONITPUR:: TEZPUR 

 

G. R. Case No. 891 of 2016 

Under section 380/411 of I.P.C 

(Arising out of Dhekiajuli PS Case No. 129 of 2015) 

 

State of Assam 

-VS- 

           Md. Gulzar Hussain 

     S/O: Md. Aman Ali 

     Vill: Chungabudhi 

     P/S: Dhekiajuli 

     Dist: Sonitpur, Assam               

       ..... Accused 

 

Present 

Mrs. P. Chakravarty, AJS, 

Judicial Magistrate First Class, Sonitpur, Tezpur  

 

Date of Evidence: 12.07.2016, 21.07.2016 & 17.11.2016 

Date of Argument: 30.01.17 

Date of Judgment: 14.02.2017 

For the State: Sri J. Adhikary, Asst. Public Prosecutor 

For the accused: Sri R. Baruah, Ld. Legal Aid Counsel 

 

J U D G M E N T 

1. The case of the prosecution in brief is that the informant Sri Rati Ranjan 

Debnath, a resident of village Biskhuti under Dhekiajuli Police Station lodged an 

ejahar before the I/C, Borsola O.P. on 26.03.2016 stating inter-alia that on 

21.03.2016 at about 1 A.M. when he was sleeping in the varandah of his house, he 

suddenly woke up and could find that his mobile phone had been stolen away by 



some unknown person and on the next day he could came to know that on the 

previous night his uncle Bhubaran Debnath’s cow had also been stolen away from 

his cow shed by some unknown person. On the next day i.e on 25.03.2016 the 

stolen cow of his uncle was recovered from the house of the accused person Gulzar 

Hussain, a resident of Chungabudhi under Dhekiajuli PS and on the same day one 

Abdul Jalil of the aforesaid village informed him over telephone that his son had 

purchased a mobile handset at Rs. 700/- from the aforesaid accused person and he 

is in doubt that the said mobile phone is the stolen mobile belonging to the 

informant, hence, he asked him to come and identify the same. It was further 

mentioned in the FIR that the accused person had earlier incidents of stealing away 

the cow from of one Abdul Kadir and Iijul Haque and the cow belonging to Iijul 

Haque was recovered on the same day. Hence, the ejahar.  

 

2. On receipt of the ejahar, the I/C Borsola OP made entry in the GD vide GDE 

No. 482 dated 26.03.2016 and forwarded the same to the O/C, Dhekiajuli PS for 

registering the case. The O/C, Dhekiajuli PS, received the same and registered 

Dhekiajuli PS Case No. 180/16 u/s 379/511 of IPC.  

 

3. The case was being investigated into and after completion of investigation 

Police submitted charge sheet against the accused person u/s 379/411 of IPC. 

Thereafter, the trial commenced against the accused person who had been in the 

jail hajot to face trial as UTP.  

 

4. The accused was found not having any counsel to defend him, as such, on 

the date fixed for copy Sri Rupjyoti Baruah was appointed as Legal Aid Counsel for 

the accused person and thereafter copy was furnished to the accused person and on 

hearing both the parties, charge was framed u/s 380/411, of IPC and the contents of 

the charge were read over and explained to the accused person to which the 

accused pleaded not guilty and claimed to be tried. Thereafter, summons was issued 

to the PWs.  

 

 

 

 



POINTS FOR DETERMINATION 

 

(i.) Whether the accused person on 21/03/2016 in the midnight hours 

dishonestly moved the mobile from the possession of Rati 

Devnath while he was sleeping and had also moved a cow of 

Bhabaram Debnath without their consent and thereby committed 

offence under section 380 of IPC, as alleged?  

 

(ii.) Whether the accused person on the same date, time and place 

had retained the stolen mobile handset and the cow, in spite of 

knowing it to be a stolen property and thereby committed offence 

under section 411 of IPC, as alleged?  

  

5. The prosecution side examined as many as six witnesses including the 

informant and the I/O. The defence examined none. The plea of defence is of total 

denial.   

 

DISCUSSION, DECISION AND REASONS THEREOF: 

6. As has been stated earlier the prosecution examined the informant, Sri Rati 

Ranjan Debnath as PW 1 who appeared after receiving summon and deposed 

before this Court that he knows the accused person standing in the dock. He stated 

that on 21/3/2016 in between 11-11:30 pm while he was sleeping in the verandah 

of his house at about 1 AM he found his mobile handset NOKIA 1100 missing from 

under his pillow. He tried to find out the mobile but could not. On the same day, he 

came to know that his paternal Uncle Bhubaran Debnath’s cow was also stolen away 

by some unknown person. Thereafter, he and his uncle called the VDP Secretary and 

the Gaonburah and informed them about the theft. Thereafter the villagers gathered 

and they recovered the stolen cow from the house of the accused person and 

handed over it to the uncle of the informant. The VDP Secretary and the Gaonburah 

was also informed about the stolen mobile handset. At about 6 AM on the next day 

the informant received a phone call from one Abdul Jalil who enquired him that 



whether he had lost a mobile phone as the accused person had sold to him a mobile 

and he is sending the said mobile phone to the informant so as to find out whether 

it was his stolen mobile handset or not. Accordingly, brother of the informant Hitesh 

Debnath was called to Abdul Jalil’s house for identification of the mobile handset. 

The brother of the informant after seeing the mobile handset called him and said 

that it was the stolen mobile handset belonging to the informant and it was 

accordingly handed over by the said Abdul Jalil to the brother of the informant. It is 

stated that the informant had informed the police about the stolen mobile handset 

on the next day of theft and accordingly he had gone to the police station and 

lodged the ejahar. The prosecution exhibited the ejahar as Exhibit 1, Seizure list as 

Exhibit 2 and zimmanama as Exhibit 3 by which he got custody of the mobile 

handset.  

 

7.   In his cross examination, he stated that the Exhibit 1 i.e. FIR was written by 

one Tapan Chakraborty after the informant had briefed him about the incident. He 

admitted that the details of the mobile handset were not mentioned in the FIR and 

he had filed a written intimation about the lost mobile handset on 22.03.2016 and 

after recovery of the stolen mobile handset he had again lodged the Exhibit 1 in the 

police station. He stated that the accused person is a resident of Chungabhudhi and 

the distance between Biskhuti and Chungabhudhi is almost 3 kms. He denied the 

suggestion that he did not state before the police the facts which he stated in his 

evidence as well as in the ejahar. He stated that he had seen the accused person in 

the police station and he had seen him earlier also. He admitted that the stolen 

mobile model is Nokia 1100 which he displayed it before this Court. He further 

admitted that in the Exhibit 2 i.e. the seizure list, the model number of stolen mobile 

handset has been wrongly mentioned as Nokia 1400. He denied the suggestion that 

the accused person is not connected with the theft of his mobile.  

 

8. PW 2, Sri Bhubaram Debnath stated in his evidence that he knows the 

accused person standing in the dock. He stated that on 21.03.2016 when he went to 

his cowshed of his house he found one cow was missing and immediately he 

informed the villagers and tried to locate the missing cow. Thereafter the VDP 



Secretary and the informant had suggested him to intimate the matter to the police. 

Accordingly, an entry was lodged in Borsola OP and finally on 25.03.2016 he got 

information from one mohammedan person who intimated him that one Birbal Kurmi 

had kept his stolen cow from the house of the accused person and thereafter he 

asked him to find out his stolen cow in the house of the accused person, as they 

have seen few cows in the house of the accused person. Accordingly he went to the 

house of the accused person along with 2/3 persons who accompanied him to the 

house of the accused person but he could not find anyone there. Accordingly he 

himself tried to find out the stolen cow near the fields of the accused person and 

saw the accused person coming with 3 cows and after that he tied those cows in his 

cowshed and the stolen cow was also among those cows and it was recovered from 

the house of the accused person. He stated that he immediately called the VDP 

secretary and few villagers who handed over the stolen cow to the PW 2 from the 

possession of the accused person. PW 2 exhibited the seizure list as Exhibit 2 where 

he put his signature as Exhibit 2 (2) and Exhibit 4 as the zimmanama and Exhibit 4 

(1) is his signature.  

 

9. In his cross examination, PW 2 stated that on 21.03.2016 in the morning he 

came to know about the theft of his cow from his cowshed and on 23.03.2016 he 

informed the police about the said theft. He stated that he had recovered his stolen 

cow from Chungabhudhi village and the informant had also lodged an ejahar about 

his lost mobile handset as well as stolen cow of the PW 2. He admitted that police 

had interrogated him in connection with this case. He denied the suggestion that he 

had not been intimated by anyone regarding the alleged theft and that he had 

received the stolen cow from the house of the accused person. He further stated 

that he had seen the accused person coming out with 3 cows in the evening at 

about 5-5:30 PM and he had found his stolen cow in between those cows. He 

admitted that Hasen Ali and Abdul Hye had showed him the house of the accused 

person. He stated that he signed the Exhibit 2 in the police station and the contents 

of the Exhibit 2 were not known to him.  

 

10. PW 3, Azizul Haque who is an independent witness has stated in his 

evidence-in-chief that he knows the accused person standing in the dock. Regarding 



the alleged occurrence he stated that on the date of occurrence one mobile phone 

was stolen from the house of the informant and a cow was stolen from the cowshed 

of Bhubaram Debnath and later on the stolen cow was recovered from the house of 

the accused person and it was informed him by Bhubaram Debnath that since the 

stolen cow was recovered from the house of the accused person he should also 

check his stolen cow in the house of the accused person and on searching the same 

he had also found his stolen cow from the possession of the accused person.  

 

11. In his cross examination, the said witness stated that he has come to give 

evidence in the case of his stolen cow and his allegation of his stolen cow is clubbed 

with the ejahar given by the informant since he stays nearby. He further stated that 

it is his knowledge that Nokia mobile handset of the informant was stolen and he 

had heard that it was recovered from the possession of the accused person. He 

stated that he could not remember the exact date of theft of his cows and after 5 

days of Bhuban Debnath’s recovery of the stolen cow he could find his cow. He 

denied the suggestion that the stolen cows were not recovered from the possession 

of the accused person.  

 

12. PW 4, Abdul Jalil also identified the accused person standing in the dock. 

He stated that the accused person had stolen the cows of Bhuban Debnath and 

Azizul and the said cows were recovered from the house of the accused person. He 

stated that after three days of the recovery of the stolen cows the accused person 

had sold a Nokia mobile to his son and when he enquired about the SIM he told that 

the SIM was bad and on the next day he came to know that the informant’s mobile 

was sold. Accordingly, he called the informant and told him about the mobile which 

he had purchased from the accused person and brother of the informant was sent to 

him for identification and verification the mobile which was sold to him by the 

accused person and it was found to be the stolen mobile of the informant. 

Accordingly he handed over the mobile to the informant’s brother.  

 

13. In his cross examination, he stated that the accused came to sell the mobile 

phone to him. No documents were made regarding the purchase of the said mobile. 

It was a simple Nokia mobile and when the accused person came to sell the mobile 



to him his wife Malika Khatoon was also present. He denied the suggestion that he 

did not state before the police that the cows of Bhuban Debnath and Azizul were 

stolen by the accused person and later on the cows were recovered from the 

possession of the accused person. He denied the suggestion that on coming to know 

about the informant’s mobile which was stolen he did not call the informant to verify 

the same and when the brother of the informant came and verified the mobile to be 

the informant’s stolen mobile he handed over the same to him. He further denied 

that the accused person did not sell any mobile phone to him.  

 

14. PW 5, Sri Birbal Mahato stated that he knows the accused person 

standing in the dock. He stated that on 23.03.2016 a cow was stolen from the 

cowshed of his house and on 25/3/2016 he recovered his cow from the house of the 

accused person and while he was searching for his stolen cow with the help of some 

local people he recovered the same from the house of the accused person and it 

was handed over to him.  

 

15. In his cross examination, he stated that he had not lodged any ejahar 

regarding the theft of his stolen cow and at first when he tried to search the same 

he did not report the matter to police but later on he thought that he will report it to 

the police. He stated that he had not seen who had stolen his cows. He further 

stated that he did not know who was the owner of the house from where his stolen 

cow was found but later on he came to know the name of the owner from the 

villagers and he found that it was the house of the accused person. He stated that 

he recovered his cow from Xunapothar Gaon and at that time the accused person 

was feeding the stolen cow. He stated that he had not lodged any police case 

immediately after his cow was stolen because first he tried to find it himself and 

during search only he found his stolen cow. He stated that the distance between his 

house and the place where he recovered his cow was almost 4 km straight road. He 

denied the suggestion that he had not stated before police that he had recovered his 

stolen cow from the house of the accused person while the accused person was 

feeding “Dana” to his stolen cow. He admitted that the police was handed over his 

cow after taking his signature in a paper.  

 



16. PW 6 is the investigation officer of this case, S.I. Naren Sonowal. He 

stated in his evidence-in-chief stated that on 26.03.2016 at about 5 PM one Sri Rati 

Debnath had lodged a written ejahar before him and he had made an entry in the 

GDE No. 482 dated 26.03.2016 and forwarded the same to the OC, Dhekiajuli PS for 

registering a case and he took up for investigation of the case. The I/O identified the 

Exhibit 1 as the ejahar and Exhibit 1 (2) is his signature and Exhibit 1 (3) is the 

signature of O/C Dharmakanta Borah which he knows. The I/O stated that he 

examined and recorded the statement of the informant along with two other 

witnesses in the police station itself. Thereafter he went to the place of occurrence 

and after inspection of the place of occurrence, he prepared a sketch map. Exhibit 6 

is the sketch map and Exhibit 6 (1) is his signature. He stated that the informant had 

lead him and the witnesses were also there in whose presence he seized two stolen 

cows and one mobile handset. He identified Exhibit 2 as the seizure list and Exhibit 2 

(3) is my signature. Thereafter, he recorded the statement of the other witnesses of 

this case. He stated that on 27.03.2016 the instant case was registered vide 

Dhekiajuli PS case No. 180/16 u/s 379/411 of IPC and since he was already 

entrusted with the investigation he continued with the further investigation of the 

case and on finding sufficient materials against the accused person, he arrested him 

and forwarded to the court. On completion of the investigation, he submitted charge 

sheet against the accused person u/s 379/411 of IPC. The I/O exhibited charge 

sheet as Exhibit 7 and Exhibit 7 (1) is his signature.  He exhibited the zimmanama as 

Exhibit 8.  

 

17. In his cross examination, he stated that he received the ejahar on 

26.03.2016 at about 5 PM and on the said date he visited the place of occurrence, 

prepared the seizure list at the place of occurrence. He stated that he had not 

mentioned the name of the person from whose possession he had seized the stolen 

cows and mobile handset. He stated that PW 1 Rati Ranjan Debnath had not stated 

before him that after 4-5 days, his paternal Uncle’s stolen cow was found in the 

house of the accused person and his uncle called him and informed him about the 

same and then he asked his paternal uncle to inform the VDP Secretary and the 

Gaonburah and then few of the villagers along with VDP Secretary and the 



Gaonburah recovered his paternal uncle stolen cow from the house of the accused 

person and handed over it to his paternal uncle and his paternal uncle had informed 

the father of the accused and the VDP Secretary and the Gaonburah regarding his 

stolen mobile. The I/O has stated that PW 2 Bhubaram Debnath had admitted 

before him that he got information from one mohemmedan person that one Birbal 

Kurmi had got his stolen cow from the house of the accused person and hence he 

asked him to find his stolen cow in the house of the accused person since he saw 

few other cows in the house of the accused person.” The I/O duly corroborated the 

evidence of PW 2 and PW 4 when he stated that the said Pw-2 had stated before 

him that they had seen the accused person coming with 3 cows at about 5-5:30 PM 

and that when the informant’s mobile was stolen, PW 4 had called up the informant 

and intimated him about the purchasing of the handset by him and asked him to 

send his brother for getting ascertained about the identitiy of the lost mobile 

handset. The I/O also corroborated the evidence of PW 5 when he admitted that the 

PW 5 had stated before him that he had recovered his stolen cow from the house of 

the accused person while the accused person was feeding “Dana” to his stolen cow 

and the police had handed over him his cow after taking his signature on a paper.” 

The I/O denied the suggestion that he had not investigated the case properly as per 

law.  

Now, from a compared reading of the evidence of all the Pws, it is found that all the 

Pws are corroborating the evidence of each other on the point that all of them 

knows the accused person standing in the dock and that they duly identified the 

accused as the person who was involved in athe alleged commission of the offence 

of theft of the mobile handse t of the complainant as well as the cows of the Pw-2, 3 

and 5. All the Pws unanimously pointed towards the guilt of the accused person, the 

Pw-1 state dthat the accused person is a resident of Chungabhudhi village ,the Pw-2 

corroborated his statement when he stated that when he tried to find out the stolen 

cow near the fields of the accused person and saw the accused person coming with 

3 cows and after that he tied those cows in his cowshed and the stolen cow was also 

among those cows and it was recovered from the house of the accused person. He 

further stated that he had recovered his stolen cow from Chungabhudhi village. 

Then again, the Pw-3, an independent witness had stated that he has come to give 



evidence in the case of his stolen cow and the allegation of his stolen cow is clubbed 

with the ejahar given by the informant since he stays nearby. He further stated that 

it is his knowledge that Nokia mobile handset of the informant was stolen and he 

had heard that it was recovered from the possession of the accused person. 

Then again, we find the Pw-4 stating that the accused person had stolen the cows of 

Bhuban Debnath and Azizul and the said cows were recovered from the house of the 

accused person. We also find the Pw-5 Birbal Mahato stating that he had recovered 

his cow from Xunapothar Gaon and at that time the accused person was feeding the 

stolen cow. The I/O also corroborated all the statements made by the witnesses. 

Hence, it is seen that the guilt of the accused person is established beyond 

reasonable doubt u/s-380, IPC. 

18. As regards the guilt of the accused person u/s-411, IPC, it is seen that the 

informant himself has in his evidence in cross admitted that in the Exhibit 2 i.e. the 

seizure list, the model number of stolen mobile handset has been wrongly 

mentioned as Nokia 1400, instead of Nokia 1100. Moreover, the other witnesses also 

could not state much about the stolen articles as the Pw-2 stated that he had signed 

the Exhibit 2, i.e. the Seizure list, in the police station and the contents of the Exhibit 

2 were not known to him.  

19. Now, from a bare perusal of Sec-411, IPC, it reveals that for bringing home 

the guilt of a person u/s-411, IPC, it must be proved that- 

a. The stolen property was in possession of the accused. 

b. That some other person other than the accused had possession of the property 

before the accused got possession of it and  

c. That the accused had knowledge that the property was stolen property. 

 

From the evidence of the Pws, it does not reflect whether the seized mobile handset 

was the stolen mobile handset belonging to the informant which was found in 

possession of the accused. Also, it could not be found whether the informant was 

actually in possession of the said property before the accused got possession of it as 

there has not been submitted any documents in support of his ownership. Moroever, 

it is also found that the I/O has admitted that he had not mentioned the name of 



the person from whose possession he had seized the stolen cows and mobile 

handset. Lastly, it also could not be elucidated from the evidence of the Pws, 

whether the accused had knowledge that the property was stolen property.  

Accordingly, in the light of the discussions and decisions arrived at in the foregoing 

paras, it is found that prosecution has failed to bring home the guilt of the accused 

u/s-411, IPC as alleged and the prosecution has been able to prove the guilt of the 

accused person under sec-380, IPC as alleged beyond reasonable doubt. 

 

   Sentence Hearing : 

 

Heard the accused person on the point of sentencing. He prayed for leniency. The 

accused when being asked as to the quantum of punishment he would be awarded, 

he replied that he is a very poor person and he is the only earning person of his 

family and his family is wholly dependent on his income. He prays for mercy of the 

Court.  

Also heard Ld. Asst. P.P. as well as the learned legal aid counsel appointed for the 

accused, on the point of sentence.  

The act committed by the accused is against rule of law prevailing in our society. As 

the accused had committed the offence of theft in the dwelling house of the 

informant as well as the cowshed of the other persons and by such conduct, he had 

deliberately violated the law and by violating the law, the accused person had 

committed an offence which a law abiding citizen would not do in the circumstances 

attending it.  The accused is a young man having his own family and he lives in a 

society and the kind of act the accused has committed is highly condemnable.  

Hence, the benefit of the Probation of Offenders act is not extended to the 

accused/convict.  

The maximum punishment under sec-380, IPC is imprisonment of either 

description for a term which may extend to 7 years and shall also be liable to fine. 



    ORDER 

 

In the result, the prosecution is able to drive home the guilt of the accused person 

beyond reasonable doubt u/s-380, IPC.  

Accordingly, the accused person Md. Gulzar Hussain is convicted and sentenced to 

undergo simple imprisonment for a term of 10 months and also sentenced to pay 

fine of Rs-1000/-(Rupees One Thousand only) i/d to S.I. for another one month.  

The period of imprisonment i.d of fine shall run concurrently.  

The period of imprisonment already undergone by the convicted person is to be set 

off. 

The Accused is acquitted of the offence u/s-411, IPC, and set at liberty forthwith. 

Furnish a free copy of the judgement to the convicted person forthwith. 

Inform the jail authorities accordingly. 

The judgment is delivered in the open court, in presence of both the parties. It is 

written on separate sheet, sealed, signed and tagged to the C/R. 

  

Given under my Hand and Seal of this Court on this the 14th day of 

February, 2017  

     

(Smt. P. Chakravarty) 

Judicial Magistrate First Class,  

Sonitpur: Tezpur  

 

Dictated and corrected by me:- 

 



      (Smt. P. Chakravarty) 

Judicial Magistrate First Class,  

        Sonitpur: Tezpur  



A-N-N-E-X-U-R-E 

 

1. Witnesses for Prosecution  

PW 1: Sri Rati Ranjan Debnath  

PW 2: Sri Bhubaram Debnath  

PW 3: Md. Ajijul Hoque 

PW 4: Md. Abdul Jalil 

PW 5: Sri Birbal Mahato 

PW 6: S.I. Naren Sonowal 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

 

4. Prosecution Exhibits: Ext 1: FIR  

Ext 2: Seizure List  

Ext 3:  

Ext 4  : Zimmanama   

Ext 5  :  

Ext 6  : Sketch Map 

Ext 7  : Charge Sheet 

Ext 8  : Another Zimmanama    

 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL  

 

 

 

 

 

 

Judicial Magistrate First Class  
Sonitpur, Tezpur 

 


